
General Terms and Conditions of Sale 

of 

Dahmen Maschinen- u. Formenbau GmbH & Co.KG,  

Werner-Heisenberg-Str. 11, 52477 Alsdorf, Germany, 

 

Section 1 Applicability, Form 

(1) These General Terms and Conditions of Sale (GTC) apply to all of our business 
relationships with our customers ("buyer"). These GTC only apply if the buyer is an 

entrepreneur (Section 14 of the German Civil Code [Bürgerliches Gesetzbuch, BGB]), a 
legal person under public law or a special fund under public law. 

(2) These GTC especially apply to contracts on the sale and/or delivery of movable objects 
("goods"), irrespective of whether we produce or procure these goods from suppliers 
(Sections 433 & 651 of the German Civil Code). Unless agreed otherwise, these GTC also 

apply exclusively for future contracts as a framework agreement in the version provided to 
the buyer at the time the order is placed or in the version last provided in text form without 

us having to refer to these GTC in each case. 

(3) Our GTC apply exclusively. Differing, contrary or supplementary general terms and 
conditions of the buyer will only be part of the contract if and to the extent that we expressly 

consent to their applicability. This consent requirement applies in any case, even if we 
perform a delivery unconditionally and in knowledge of the buyer's general terms and 

conditions. 

(4) Individual agreements with the buyer (including side agreements, supplements and 

amendments) will have priority over these GTC. The contents of such agreements must be 
specified by a written contract or our written confirmation, conditional on proof to the 
contrary. 

(5) Legally relevant declarations and notices of the buyer referring to the contract (e.g., 
deadlines, defect reports, withdrawal or price reductions) must be issued in writing, i.e., in 

written or text form (e.g., letter, email or fax). Legal form requirements and other proof, 
especially in case of doubt about the declaring party's legitimacy, remain unaffected. 

(6) Notices about the applicability of legal regulations are only provided for clarification. 

Unless altered directly or excluded expressly by these GTC, legal regulations also apply 
without such clarification. 

Section 2 Contract Conclusion 

(1) Our offers are non-binding. This also applies if we provide the buyer with prospectuses, 
technical documentation (e.g., drawings, plans, calculations or references to DIN 

standards), programming, electronic datasets, other product descriptions or files—including 
in electronic form—to which we reserve property rights and copyrights. 

(2) Orders for goods placed by the buyer will be considered binding contract offers. Unless 
stated otherwise in the order, we may accept this contract offer within 7 days of receipt. 

(3) Acceptance may either be declared in writing (e.g., through order confirmation) or by 

delivering the goods to the buyer. 

Section 3 Delivery Periods and Default 

(1) The delivery period will be agreed individually or stated by us during order acceptance. 
Should this not be the case, the delivery period will last 6 weeks as of contract conclusion. 

(2) If we are unable to meet delivery deadlines for reasons for which we are not responsible 

(service non-availability), we will notify the buyer about this without delay and state the 
projected new delivery period. If the service is also unavailable by the new delivery 



deadline, we may fully or partially withdraw from the contract. Service non-availability in 
this sense especially means late delivery by our supplier if we concluded a congruent 
hedging transaction, if neither we nor our supplier are at fault or if we are not required to 

procure the goods in this case. 

(3) When we are in delivery default is determined by legal regulations. However, notice by 

the buyer in text form is necessary in any case.  

(4) The buyer's rights under Section 8 of these GTC and our legal rights, especially in case 
of exclusion of a service obligation (e.g., due to the impossibility or unreasonableness of a 

service and/or remedy) remain unaffected. 

Section 4 Delivery, Transfer of Risk, Acceptance, Acceptance Delay 

(1) Deliveries are made ex works which is also the place of fulfillment for the delivery and 
for any rectification. At the buyer's request and expense, the goods may be sent to another 
destination (sales shipment). Unless agreed otherwise, we may select the shipment type 

(especially the shipping company, shipping route and packaging). 

(2) The risk of random loss and of random deterioration will be transferred to the buyer, at 

the latest, upon handover of the goods. However, for sales shipments, the risk of random 
loss and of random deterioration of the goods and the risk of default will be transferred to 
the carrier, forwarder or other person or customer designated to perform the shipment 

upon delivery of the goods. If acceptance is agreed, acceptance will depend on the transfer 
of risk. Apart from that, works agreement law applies to agreed acceptance. The handover 

or delivery will remain unaffected by whether the buyer defaults on acceptance. 

(3) If the buyer defaults on acceptance or fails to cooperate or if our delivery is delayed for 

other reasons for which the buyer is responsible, we may obtain compensation for the 
resulting damages, including additional expenses (e.g., storage costs).  

Section 5 Prices and Payment Conditions 

(1) Unless agreed otherwise, our prices at the time of contract conclusion will apply ex 
works and plus VAT. 

(2) For sales shipments (Section 4(1)), the buyer must bear the transportation costs ex 
works and the transportation insurance costs, unless agreed otherwise. We will invoice the 
transportation costs for each case. Any customs, fees, taxes and other public charges must 

be borne by the buyer. 

(3) Purchase prices are due within 30 days of invoicing and delivery or acceptance of the 

goods. However, we reserve the right to fully or partially perform a delivery in return for 
advance payment. We will declare such reservations, at the latest, in the order 
confirmation. 

(4) The buyer will be in default after the above-stated payment deadline expires. During 
default, the purchase price will bear interest at the respectively applicable legal interest 

rate. We reserve the right to exercise greater damage claims. Our claims to commercial 
default interest against traders (Section 353 of the German Commercial Code 
[Handelsgesetzbuch, HGB]) remain unaffected. 

(5) The buyer is only entitled to rights of set-off or retention to the extent that his claims 
have been legally established or are uncontested. The buyer's counterclaims, especially 

under Section 7(6) Sentence 2 of these GTC, for defective deliveries will remain unaffected. 

(6) If, following contract conclusion, it becomes apparent (e.g., through a request for 
insolvency proceedings) that our purchase price claims may be jeopardized by the buyer's 

inability to make payments, we are entitled by law to refuse service and withdraw from the 
contract (Section 321 of the German Civil Code). We may declare our withdrawal from 

contracts for the production of specific items (customization) immediately; legal regulations 
on the waiver of deadlines remain unaffected. 



Section 6 Retention of Title 

(1) We will retain title to any sold goods until the complete settlement of all of our current 
and future claims under the purchase contract and business relationship (secured claims). 

(2) Until the complete settlement of the secured claim, reserved goods may not be pledged 
or provided as collateral to third parties. The buyer must notify us in writing without delay 

about any requests for insolvency proceedings and about any seizures (e.g., attachments) 
by third parties of goods belonging to us. 

(3) In case of non-contractual conduct by the buyer, especially non-payment of a due 

purchase price, we may withdraw from the contract in accordance with the applicable legal 
regulations and/or obtain the goods under our reservation of title. Handover requests for 

goods do not represent declarations of contract withdrawal; we may only obtain the 
handover of the goods and reserve our right to withdrawal. If the buyer fails to pay a due 
purchase price, we may only exercise these rights if we unsuccessfully granted an adequate 

grace period to the buyer or if such a grace period may be waived under the applicable 
laws. 

(4) Until revocation under (c) below, the buyer may process and/or sell the reserved goods 
through the ordinary course of business. In this case, the following regulations apply. 

(a) This retention of title extends to the full value of any goods produced through 

processing, mixing or combining our goods. If third-party property rights remain after the 
processing, mixing or combining with third-party goods, we will acquire co-ownership for 

the ratio of the invoice values of the processed, mixed or combined goods. Otherwise, the 
same applies for the newly produced goods as for our goods delivered under retention of 

title. 

(b) The buyer already hereby assigns to us as collateral any claims against third parties 
from the sale of the goods or produce in full or for the amount of our co-ownership under 

(a). We accept this assignment. The buyer's obligations in (2) also apply to the assigned 
claims. 

(c) In addition to us, the buyer is also authorized to collect claims. We may not collect 
claims until the buyer fulfills his payment obligations to us and his solvency is ensured or 
if we exercise our retention of title through a right under (3). Should this be the case, we 

may demand that the buyer disclose the assigned claims and their creditors and provide 
any necessary information and corresponding documents to us and announce the 

assignment to the creditors (third parties). Furthermore, in this case, we may revoke the 
buyer's authorization to process or sell goods to which we retain title. 

(d) If the realizable value of the collateral exceeds our claim by more than 10%, we will 

release the collateral at our discretion on the buyer's request. 

Section 7 Buyer's Defect Claims / Reporting Obligations 

(1) Legal regulations apply to the buyer's rights in case of material or legal defects 
(including incorrect or incomplete deliveries, improper assembly or defective assembly 
instructions), unless regulated otherwise hereafter. In any case, special legal regulations 

for final deliveries of unprocessed goods to consumers remain unaffected, even in case of 
processing by the consumer (supplier regress in accordance with Section 478 of the 

German Civil Code). Supplier regress claims are excluded if the defective goods were 
further processed by the buyer or by another entrepreneur, e.g., by installing another 
product. 

(2) Our defect liability is especially based on the agreement for the condition of the goods.  

(3) If no condition was agreed, whether a defect is present must be determined on the 

basis of applicable legal regulations (Section 434(1) Sentences 2 & 3 of the German Civil 
Code). We assume no liability for public statements of the producer or of other third parties 
(e.g., advertisers). 



(4) Defect claims of the buyer require the buyer to have fulfilled his legal examination and 
reporting obligations (Sections 377 & 381 of the German Commercial Code). Any defect 
discovered during the delivery, examination or subsequently must be reported us in writing 

without delay. In any case, obvious defects and defects undetected during examination 
must be reported in writing within 5 business days of the delivery. If the buyer fails to 

perform an adequate examination and/or report a defect, our liability by law for the defect 
reported late, improperly or not at all is excluded. 

(5) If delivered goods are defective, we may choose whether to remedy the defect through 

removal (rectification) or by supplying defect-free goods (replacement delivery). Our right 
to refuse to remedy the defect by law remains unaffected. 

(6) We may make performance of the remedies owed by us dependent on the buyer's 
settlement of the purchase price. However, the buyer may retain part of the purchase 
price under an adequate ratio to the defect. 

(7) The buyer must grant us the time necessary to remedy the defect and must especially 
hand over the defective goods to us for review. In the event of a replacement delivery, the 

buyer must return the defective goods to us in accordance with the applicable legal 
regulations. Remedies do not include expansions or renewed installations to defective goods 
if we were not required to perform the original installation. 

(8) We will provide reimbursement for any expenditures required for defect reviews and 
rectification, especially transportation, travel, work, material, expansion and installation 

costs, in accordance with the applicable legal regulations in case of an actual defect. 
Otherwise, we may demand reimbursement from the buyer for any costs we incurred 

through unjustified defect rectification requests (especially review and transportation 
costs), unless the buyer could not have recognized the lack of defectiveness. 

(9) If defect remedies fail or if a remedy deadline to be set by the buyer expires 

unsuccessfully or can be waived by law, the buyer may withdraw from the purchase contract 
or reduce the purchase price. However, no withdrawal rights are granted for insignificant 

defects. 

(10) The buyer is only entitled to claims to compensation for damages or reimbursement 
of futile expenses for defects in accordance with Section 8. Otherwise, such claims are 

excluded. 

Section 8 Other Liability 

(1) Unless stated otherwise in these GTC, including the following regulations, we will be 
liable according to the applicable legal regulations in case of breaches of contractual or non-
contractual duties. 

(2) We will be liable—for whatever legal reason—for compensation for damages caused 
through intent or gross negligence. For simple negligence, we will only be liable, conditional 

on a milder standard of liability, in accordance with the applicable legal regulations (e.g., 
for due diligence) for 

a) damages caused by injuries to life, limb or health or 

b) damages caused by non-insignificant breaches of essential contractual obligations 
(obligations on whose fulfillment orderly contract performance depends and on whose 

compliance the contract partner may regularly rely); however, in this case, our liability will 
be limited to compensation for foreseeable typical damages. 

(3) The liability limitations under (2) also apply to breaches of duty by or for persons for 

whose fault we are responsible by law. However, these limitations do not apply in case of 
fraudulent concealment of a defect or guaranteed characteristics for goods issued by us or 

to claims of the buyer under the German Product Liability Act [Produkthaftungsgesetz, 
ProdHaftG]. 



(4) The buyer may only withdraw from or terminate the contract because of a breach of 
duty that does not represent a defect if we are responsible for the breach of duty. Free 
termination rights of the buyer (especially under Sections 651 & 649 of the German Civil 

Code) are excluded. Apart from that, legal requirements and consequences apply. 

Section 9 Limitation Period 

(1) Contrary to Section 438(1) Number 3 of the German Civil Code, the general limitation 
period for material and legal defects is one year as of delivery. If acceptance is agreed, the 
limitation period will commence upon acceptance. 

(2) Special legal regulations on limitation remain unaffected (especially Section 438(1) 
Number 1 & (3) and Sections 444 and 445b of the German Civil Code). 

(3) The above-stated purchase law limitation periods also apply to contractual and non-
contractual damage claims of the buyer based on goods defects, unless regular legal 
limitation (Sections 195 and 199 of the German Civil Code) is shorter. However, damage 

claims of the buyer under Section 8(2) Sentence 1 and Sentence 2(a) and under the 
German Product Liability Act will only expire according to legal limitation periods. 

Section 10 Job Order Production 

In case of job order production, the following applies. 

(1) If job order production is agreed, the buyer must provide sufficient material of the 

required quality to our company (plant) with a delivery note and exact statement of the 
quantity and weight, in time and free of charge for processing or editing in accordance with 

agreements to be concluded.  

(2) The delivered material may not exhibit any pollution, pores, tears or other defects. We 

will conduct a visual examination during processing, but are not required to and will not 
perform surface structure or material change analyses. 

(3) Under the underlying agreement, we may edit, process, combine, mix or blend the 

material delivered by the buyer with other objects.  

(4) The buyer guarantees that no third-party property rights will be infringed through the 

delivered material or the product to be produced. In case of third-party rights 
infringements, the buyer must hold us harmless from any third-party damage claims. 

Section 11 Applicable Law and Place of Jurisdiction 

(1) These GTC and the contractual relationship between us and the buyer are governed by 
the law of the Federal Republic of Germany under exclusion of international uniform law, 

especially the UN sales convention. 

(2) If the buyer is a merchant in the sense of the German Commercial Code, a legal person 
under public law or a special fund under public law, the exclusive—including international—

place of jurisdiction for any disputes that may arise directly or indirectly from the 
contractual relationship will be our registered office in Alsdorf, Germany. The same applies 

if the buyer is an entrepreneur in the sense of Section 14 of the German Civil Code. 
However, in any case, we may sue at the place of fulfillment of the delivery obligations 
under these GTC or an individual agreement with higher priority or at the general place of 

jurisdiction of the buyer. Applicable legal regulations with higher priority, especially on 
exclusive competences, remain unaffected. 
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